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HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on appeal by the
charging party, California Correctional Peace Oficers
Associ ation (CCPQA or Association) of the Board agent's

di smissal.! The Association alleges that the Board agent

The Association filed its appeal on CQctober 17, 1988. n
January 6, 1989, nearly three nonths after its initial appeal,
PERB recei ved CCPOA' s Request to Arend. The facts alleged in its
Request to Anend involve the ratification process of the 198 7-88
coll ective bargaining agreenent. CCPOA does not state any
reasons for its delay in filing the Request to Arend or that it
was previously unaware that the 1987-88 collective bargaining
agreenent had not been ratified at the tine the initial appeal
was filed.

Due to the long delay and the fact that the status of the
ratification process should have been known to CCPOA at the tinme
of the initial appeal, the Board will not consider CCPQA s
"Request to Amend in its determnation of this case. However, the
Board notes that the fact that there was a nmeno indicating that



i nproperly decided that the allegations in the unfair practice

charge nust be deferred to arbitration under Lake Elsinore School

District (1987) PERB Decision No. 646.

For the reasons stated below, the Board affirnms in part and
reverses in part the Board agent's dismissal.

EACTS

On Novenmber 19, 1987, CCPOA'fiIéd an unfair practice charge
alleging that the California Departnent of the Youth Authority
(CYA) violated section 3519(a) of the Ralph C. Dills Act (Dlls
Act) by ordering that Bob Weaver, an institutional parole agent
at DeWtt Nelson Youth Training Center (DeWtt), not be permtted
to work overtine in reprisal for engaging in protective activity;
specifically, the filing of a grievance on May 13, 1987.2 (n

May 13, 1987, Waver filed a grievance agai nst the managenent at

the 1985-87 collective bargaining agreenent renmained in effect
until ratification of the 1987-88 collective bargaini ng agreenent
does not repudiate the express terns of the 1987-88 collective
bar gai ni ng agreenent, which state, in pertinent part:

.18.03 Settl enent Agreenent

Al'l provisions of this Menorandum of
Under st andi ng shall becone effective on
July 1, 1987, except those specifically
desi gnat ed by ot her dat es. .

18.04 Term

a. This Agreenent shall remain in full force

and effect fromJuly _1._1987 through June 30,
1988.

’For purposes of the Board's review of the Board agent's
dism ssal, the Board, l|ike the Board agent, assunes that the
charging party's allegations in its unfair practice charge are
true. (San Juan Unified _School District (1977) EERB Deci sion No.
12. Prior to January 1, 1978, PERB was known as the Educati onal
Enpl oynent Rel ati ons Board.)




DeWtt for denying parole agents the use of overtinme. On or
about June 1, 1987, Weaver prevailed on the May grievance, and
overtime hours for parole agents were returned. Subsequent to
wi nning the grievance, Waver was informed by an assi stant
superintendent at Dewtt that he was not permtted to work any
overtinme. On June 16, 1987, Waver filed a grievance that the
deni al of overtine use violated Article XlIl, section 12.05 and
Article V, section 503 of the collective bargaining agreenent
bet ween CCPOA and the state. On Cctober 28, 1987, CYA denied the
June grievance at the fourth response |evel.

On February 5, 1988, CCPOA filed an amended unfair practice
charge, which incorporated the original unfair practice charge
all egations filed on Novenber 19, 1987, and additionally alleged
that DeWtt had discrimnated against Weaver in reprisal for the
filing of the May and June grievances regarding overtinme. On
August 18, 1987, Weaver filed a grievance regardi ng the receipt
of the nmenorandum changi ng Weaver's work schedule. The grievance
al l eged that the work schedul e change violated Article XlI,
section 11.14 of the 1985-87 collective bargaining agreement.?
Conmenci ng August 31, 1987, Weaver's work schedul e was changed
fromworking 800 am to 500 p.m, anday through Friday, to
wor ki ng one |late night every week with the hours of 1:00 p.m to

10: 00 p. m

Article XI, section 11.14 is identical in both the 1985-87
and 1987-88 collective bargai ning agreenents.
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On Septenber 30, 1988, pursuant to the Board's decision in
-Lake Elsinore_School District, supra. PERB Decision No. 646, the
Board agent dismssed the entire unfair practice charge.
Specifically, the Board agent stated that Article V, section 5. .03
of the collective bargaining agreenent, with the effective dates
of July 1, 1987 through June 30, 1988, directly covered the
al l egations of discrimnation or reprisal, and that the |
col l ective bargai ning agreenent culmnated in binding
arbitration

DfSCUSSICN

The present appeal involves alleged discrimnatory conduct
by the state agai nst Weaver due to. his engaging in protected
activity (the filing of a grievance on May 13, 1987). In Lake
El sinore, the Board held that section 3541.5(a) of the
Educati onal Enpl oynent Rel ations Act (EERA), which contains
| anguage identical to section 3514.5(a) of the Dlls Act,
established a jurisdictional rule requiring that an unfair
practice charge be dismssed and deferred to final and binding
arbitration if the allegations in the unfair practice charge are
directly covered by the provisions of collective bargaining
agreenent between the parties. The Board held that, by its
choice of prohibitory |Ianguage in section 3541.5(a) of EERA, the
Legislature plainly expressed that the parties contractual
procedures for binding arbitration, if covering the matter at
i ssue, precludes the Board's exercise of jurisdiction.

I rrespective of respondent's willingness to waive procedural



defenses in the grievance-arbitration process, PERB has no
| egislative authority to exercise its jurisdiction until or
unl ess the grievance process is exhausted either by arbitration

award or settlement or futility is demonstrated.* (Eureka City

School District (1988) PERB Decision No. 702, p. 7.)

In determ ning whether the allegations in an unfair practice
charge nmust be deferred to arbitration, the Board nust first
exam ne the applicable |anguage in the collective bargéinfng
‘agreenents. In the present case, there are two applicable
col | ecti ve bargaini ng agreenents: (1) collective bargaining
agreenent with the effective dates of July 1, 1985 through June
30, 1987; and (2) collective bargaining agreenment with the
effective dates of July 1, 1987 through June 30, 1988. Both
col l ective bargai ning agreenents have identical provisions for
final and binding arbitration. However, the Protected Activity
provisions differ. Article V, section 503 of the 1985-87 |

col | ective bargaining agreenent  states:

The state and the union shall not inpose or
threaten to inpose reprisals on enployees, to
discrimnate or threaten to discrimnate

agai nst enpl oyees or otherwise to interfere
with, restrain or coerce enpl oyees because of
their exercise of rights guaranteed by the
State Enpl oyer-Enpl oyee Rel ati ons Act

( SEERA) .

Requested renedy for violation of this
section shall be addressed through the Public
Enpl oynment Rel ations Board (PERB) and shall
not be subject to the grievance and
arbitration procedure contained in this

Agr eenent .

“I'm this case, futility was not raised by either party.
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In contrast, Article V, section 503 of the 1987-88 collective
bar gai ni ng agreenent st ates:
The state and the union shall not inpose or
threaten to inpose reprisals on enployees to
discrimnate or threaten to discrimnate
agai nst enployees or otherwse to interfere
with, restrain or coerce enpl oyees because of
their exercise of rights guaranteed by the
State Enpl oyer- Enpl oyee Rel ati ons Act
( SEERA) .
Requested renedy for violation of this
section shall either be through the Public
Enpl oynent Rel ations Board (PERB) or through
the arbitration procedure contained in this
agreenment. In either case, there shall be
only one bite of the apple and a decision in
one forum shall act as collateral estoppel in
the other forum except if one forumdefers
to the other.

The allegations in the unfair practice charge of reprisal
agai nst Weaver regarding the overtine issue, which were also
addressed in a grievance filed on June 16, 1987, are not directly
covered by the applicable collective bargaining agreement. The
1985-87 col |l ective bargai ni ng agreenent contains |anguage which
specifically states that the inposition of reprisals on enployees
or discrimnation against enployees because of their exercise of
rights guaranteed by the Dills Act shall not be subject to the
grievance and arbitration procedures of the collective bargaining
agreenent. Consequently, the allegations that the state
di scri m nated agai nst Weaver by prohibiting any overtine as a
result of his protected activity are not covered by the Protected
Activity provision of the collective bargaining agreenent.

(Article V, section 5.03.)



The anended unfair practice charge includes allegations that
the state changed Weaver's work schedule in retaliation for his
'protected activity (the filing of grievances on May 13 and
June 16, 1987). Waver received a nenorandum dated August 5,
1987, inform ng Weaver of a change in his work schedul e,
effective August 31, 1987. On August 18, 1987, Weaver filed a
grievance regarding this change in his work schedule. The 1987-
88 collective bargaining agreenent contains |anguage that the
state and CCPQA shall not inpose or threaten to inpose reprisals
on enpl oyees or discrimnate agai nst enpl oyees because of their
exercise of rights guaranteed by the Dills Act. This provision
further states that the parties shall request a renedy for a
violation either through PERB or through the arbitration
procedure contained in the collective bargaining agreenent. As
the provisions of the collective bargaining agreenent prohibit
the alleged conduct in the unfair practice charge, the Board nust
defer this allegation in the anended unfair practice charge to

final and binding arbitration.

The protected activity provision in the 1987-88 collective
bar gai ni ng agreenment also states that a decision in one forum
shall act as collateral estoppel in the other forum except if

one forumdefers to the other. Pursuant to Lake FEl sinore, the

Board does not have jurisdiction to issue a conplaint against
conduct prohibited by the parties' collective bargaining
agreenment prior to the exhaustion of the agreenents final and

bi nding arbitration nmachinery. Further, where the Board is
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W thout jurisdiction, it is well established that the Board
cannot acquire jurisdiction by the parties' consent, agreenent,
stipulation, or acquiescence, nor by waiver or estoppel. (See

Lake El sinore, supra. PERB Decision 646, p. 19.) Thus, the fact

t hat the above provision provides that the parties choose between
PERB and the grievance-arbitration brocedure in the collective
bar gai ni ng agreenent does not confer juriédiction on PERB where
the allegations are also covered by the grievance-arbitration
procedures in the collective bargaining agreenent.

I n concl usion, pursuant to Lake Elsinore, the Board
di sm sses the unfair practice allegations regarding the change in
Weaver's work schedule. As the unfair practice charge
al l egations regarding the denial of overtime are not covered by
the 1985-87 collective bargai ning agreenent, the Board reverses
the Board agent's dism ssal and remands these allegations to the
Ceneral Counsel to issue a conplaiht.

ORDER

The Board hereby REVERSES the Board agent's di sm ssal
regardi ng the denial of overtine allegations, and REMANDS t hese
allegations to the General Counsel. The Board ORDERS the GCeneral
Counsel to issue a conplaint alleging a violation of section
3519(a) of the Ralph C Dills Act. The Board hereby DI SM SSES

the allegations regarding the work schedul e change.

Menmber Cam | li joined in the Decision.

Menber Craib's concurrence and di ssent begins on page 9.



Menber Craib, concurring and dissenting: | concur with ny
col | eagues t hat a conpl aint should issue as to the allegations
regardi ng the denial of overtine. However, | cannot agree with
the dism ssal of the charge which arises out of the change in
Weaver's work schedule. The mgjority fails to address the chief

difference between the facts in Lake El sinore School District

(1988) PERB Decision No. 646 and those currently before t he
Boar d.

In Lake Elsinore, the Public Enploynent Rel ati ons Board
(PERB or Board) held that the jurisdiction of the Board to hear
unfair |abor practice charges, where the conduct conpl ai ned of
was also a violation of the parties' collective bargaining
agreenment, was limted. |If the parties agreed that resolution of
the di spute woul d be determned by binding arbitration, PERB nust
defer jurisdiction to the parties' arbitration procedure; thus,
PERB was divested of its jurisdiction because of the parties' own

agreement. Key to the analysis in Lake Elsinore was section

3541.5, subdivision (a) of the Educational Enploynment Relations
Act which provides in pertinent part:

[T] he board shall not . . . issue a conplaint
agai nst conduct al so prohibited by the
provisions of the agreenent between the
parties until the grlevance machi nery of the
agreement, if it exists and covers the matter
at issue, has been exhausted, either by
settlenent or bi ndi ng arbitration,

Inplicit in this holding Is the recognition that absent the
parties' agreenment opting for binding arbitration which divests

the Board of jurisdiction, PERB has a statutory obligation to



process an unfair |abor practice regardl ess of whether the
conduct is also prohibited by the collective bargaining
agreenent. In other words, PERB retains jurisdiction, absent the
parties' agreenent to the contrary. This is the critical factor
in this case which the majority fails to address.
| There is no disagreenent.that during the 1985-1987 contract,

exclusive jurisdiction for processing discrimnation clains\mas
with PERB. The parties specifically provided that the

[r]equested renedy . . . shall be addressed

t hrough the Public Enploynent Relations Board

(PERB) and shall not be subject to the

grievance and arbitration procedure contained

in this Agreenent.
This I anguage did not confer jurisdiction over di scrim nati on
clainms on PERB, but rather recognized that PERB has statutory
obligation to process such clains. The parties nerely renoved
di scri ni nati on clains fromthe grievance and arbitration process.

An el ection of renedies for discrimnation clains was

provided in the parties' 1987-1988 agreenent. The party
requesting a renmedy for discrimnation may seek redress either
through PERB or the arbitration procedure in the agreenent. The
maj ority indicates that PERB does not have jurisdiction to issue
a conplaint prior to the exhaustion of binding arbitration and
that the parties cannot confer jurisdiction'on PERB, citing Lake
Elsinore. (Majority Decision at p. 7.) Pursdant to Lake
El si nore, these statenents are correct, but unfortunately, do not

address the specifics of this case. If the requesting party does

not elect arbitration as the forumin which to adjudicate the
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al l eged discrimnation, PERB is not divested of jurisdiction.
Only when the grievance nmachinery of the agreenent exists and
covers the matter at issue, nust PERB defer jurisdiction to the
arbitration procedure. In all other cases, PERB has a statutory
obligation to process discrimnation conplaints. The majority
has not explained why the parties cannot agree to retain their
statutory right to seek redress for discrimnation clains from
PERB, as well as provide an alternative optional forum By
maki ng binding arbitration an option, the parties have not
elected to have their grievance and arbitration naéhinery cover
every discrimnation claim Argunents to the contrary are
W thout nerit. |

The parties have a right to expect this Board to fulfill its
statutory duties which, in this case, requires that the Board

process this charge.
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